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White Oak seeks approval to construct and operate a 680 MW peaking facility at a site in
Pittsylvania County, Virginia.  The facility will consist of four simple-cycle combustion turbine
units, and will supply electricity to the Virginia market.  The facility will interconnect with an
on-site AEP aerial transmission line.  The facility will be powered by natural gas and will use
fuel oil with low-sulfur and low-nitrogen as a back-up fuel.  Columbia Gas intervened in this
case to question whether White Oak may construct a lateral pipeline between its Facility and an
interstate natural gas pipeline.

HISTORY OF THE CASE

On May 9, 2002, White Oak Power Company, LLC (“White Oak” or “Company”) filed an
Application with supporting testimony and exhibits requesting that the State Corporation
Commission (“Commission”) grant a certificate of public convenience and necessity
(“Certificate”), pursuant to §§ 56-46.1 and 56-580 D of the Virginia Code, to construct, own, and
operate the 680 MW peaking, electrical power generation facility (“Facility”) and related piping
at a site in Pittsylvania County, Virginia, near Dry Fork.  White Oak proposed to construct, own,
and operate the four simple-cycle combustion turbine units (“CTs”), each with a nameplate rating
of 170 MW.  The primary fuel for the project will be natural gas, with fuel oil low in sulfur and
nitrogen as a back-up fuel.  In its Application, White Oak committed to limit its total annual
operating hours to 10,000 hours on natural gas, or an average of 2,500 hours per CT, and 2,000
hours on fuel oil, or an average of 500 hours per CT. 1

On June 21, 2002, the Commission entered its Order for Notice and Hearing, in which it
required White Oak to provide notice of its Application, established a procedural schedule, set the
evidentiary hearing for October 24, 2002, and assigned the matter to a hearing examiner.

On or about July 1 and 2, 2002, the Company published notice as prescribed by the
Commission.  White Oak provided proof of publication to the Commission.

On July 16, 2002, Columbia Gas of Virginia, Inc. (“Columbia”) filed its Notice of
Participation.
                                                
1 Application at 8.
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The evidentiary hearing was convened as scheduled on October 24, 2002.  Patrick A.
O’Hare, Esquire, appeared on behalf of White Oak.  James S. Copenhaver, Esquire, appeared on
behalf of Columbia.  Arlen Bolstad, Esquire, and Joseph Lee, Esquire, appeared on behalf of the
Staff.  Filed with this Report is a transcript of the hearing.

SUMMARY OF THE RECORD

Examination of the record will begin with the testimony offered by public witnesses at the
evidentiary hearing.  Other testimony and exhibits offered into evidence will then be analyzed in
the following order:  (i) White Oak’s prefiled direct testimony; (ii) Columbia’s prefiled direct
testimony, (iii) Staff’s prefiled testimony, and (vi) White Oak’s prefiled rebuttal testimony.

A. Public Testimony Offered At The Public Hearing

Two public witnesses, William D. Sleeper, county administrator for Pittsylvania County,
and Robert Myers, president of the Virginia State Building Trades Council, offered testimony in
this matter.

Mr. Sleeper testified that the Board of Supervisors of Pittsylvania County supported this
project.2  Mr. Sleeper indicated that representatives of the Company’s parent, Florida Power &
Light (“FPL”) held four or five meetings with the Board of Supervisors and people from the Dry
Fork community to discuss the impact of the Facility on the County.3  Mr. Sleeper explained that
although another subsidiary of FPL operates a similar facility in Pittsylvania County, about forty
miles will separate the two plants.4  Mr. Sleeper stated that when the County purchased the
landfill upon which the Facility will be built, it hoped to attract a cogenerator to take advantage of
the proximate location of facilities owned by Transcontinental Gas Pipeline Company
(“Transco”), Appalachian Power, and Virginia Power.5

Mr. Myers advocated use of the local area’s workforce to construct the Facility. 6  Mr.
Myers urged FPL to consider using the local building trades people who can be brought into the
Virginia State Building Trades Council’s apprenticeship and training programs.7  Mr. Myers
maintained that the use of local labor would be good for the community as a whole.8

B. White Oak’s Direct Testimony

White Oak prefiled the direct testimony of John DiDonato, project manager for FPL
Energy, LLC (“FPL Energy”), an indirect wholly owned subsidiary of FPL Group Inc. (“FPL

                                                
2 Sleeper, Tr. at 18.
3 Id. at 19.
4 Id.
5 Id. at 20-21.
6 Myers, Tr. at 23.
7 Id.
8 Id.
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Group”);9 the direct testimony of Richard G. Piper, manager in the Environmental Services
Department of FPL;10 and William L. Sheehan, Jr., project manager for FPL Energy. 11  At the
hearing, Barbara P. Linkiewicz, CHMM, senior environmental specialist in the Environmental
Services Department of FPL, adopted and presented the direct testimony of Mr. Piper.12  In
addition, Mark Cifone, project technical development manger for FPL Energy, adopted and
presented the direct testimony of Mr. Sheehan. 13  These testimonies are summarized below.

1. Mr. DiDonato’s Direct Testimony

Among other things, Mr. DiDonato described: (i) FPL Energy and its operations; (ii) FPL
Energy’s relationship to White Oak; (iii) the location and purpose of the Facility; (iv) White
Oak’s commitment to federal, state and local laws and regulations; (v) the role of merchant
plants within the electric power industry; (vi) interconnection; and (vii) the Facility’s
contribution to reliability of electric service.

FPL Energy and its Operations.  Mr. DiDonato testified that FPL Energy is located in
Juno Beach, Florida, and is a leader in developing clean fuel independent power projects.14  FPL
Energy is a wholly owned subsidiary of FPL Group Capital, Inc., which is a wholly owned
subsidiary of FPL Group.15  FPL Group is publicly traded and owns FPL, a regulated electric
utility, which serves more than seven million people.16  Mr. DiDonato reported FPL Energy has
plants in operation or under construction in seventeen states totaling approximately 10,000 MW
of generation. 17  Included among this generation is the 820 MW, natural gas-fired plant at
Doswell, Virginia.18

FPL Energy’s Relationship to White Oak.  Mr. DiDonato described White Oak as a
limited liability company organized under the laws of Delaware, with its principal place of
business in Juno Beach, Florida.19  White Oak is a single-purpose company formed under FPL
Energy. 20

Mr. DiDonato confirmed the Company intends to construct a four-unit simple cycle
combustion turbine generating facility with a nominal net capacity of 680 MW.21  The Facility
will burn primarily natural gas fuel and interconnect to the Appalachian Power transmission

                                                
9 Exhibit No. 1.
10 Exhibit No. 4.
11 Exhibit No. 6.
12 Linkiewicz, Tr. at 54-55.
13 Cifone, Tr. at 68-69.
14 Exhibit No. 1, at 3.
15 Id.
16 Id.
17 Id.
18 Id. at 4.
19 Id.
20 Id. at 5.
21 Id.
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grid.22  Mr. DiDonato estimated the cost of the Facility at approximately $260 million. 23  Mr.
DiDonato testified that initially FPL Energy will use a combination of internally generated funds
and equity contributions from its parent to fund the project.24  Eventually, FPL Energy will seek
non-recourse financing as either an individual project transaction or a pooled-asset arrangement
in the project finance bank market or debt capital market.25  Mr. DiDonato advised that FPL
Energy recently completed transactions in each of these markets and has the experience,
financial strength and corporate resources available to ensure that White Oak reaches a
successful financial close.26  Mr. DiDonato advised that the Company expects the Facility to be
in commercial operation by June 2004.27

Facility’s Location and Purpose.  Mr. DiDonato stated the Facility will be located on a
126-acre site about 12 miles north of Danville in Pittsylvania County. 28  The site was selected in
coordination with the Pittsylvania County Economic Development Corporation and local county
leaders.29  Mr. DiDonato explained that the County rezoned the property from M-1, Light
Industry, to M-2, Heavy Industry, which means that further land use or zoning permits will be
required.30  Mr. DiDonato testified that the project will generate approximately $1.2 million in
annual property tax revenues and will employ about 200 workers during the peak construction
period and about seven to ten full-time skilled employees in the operation of the Facility. 31  In
addition, Mr. DiDonato confirmed White Oak has agreed to reimburse the County for the costs
of extending public water to the Facility.32

Mr. DiDonato explained that the Facility will operate as a peaking plant and is not
expected to replace any existing generating facilities.33

Commitment to Federal, State, and Local Laws and Regulations.

Mr. DiDonato testified that the Facility will have no adverse impacts on water, noise, air
quality, and natural resources and will comply with all environmental permitting standards and
requirements. 34  In addition, he offered assurance that the Facility will conform to applicable
state and local laws and regulations.35  For example, after discussions with the Virginia
Department of Environmental Quality (“DEQ”), White Oak agreed to lower the emission control

                                                
22 Id.
23 Id.
24 Id.
25 Id.
26 Id. at 5-6.
27 Id. at 6.
28 Id.
29 Id.
30 Id.
31 Id. at 6-7.
32 Id. at 7.
33 Id.
34 Id.
35 Id.
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stack to 130 feet and eliminated the need to discharge wastewater to the County’s wastewater
treatment facility.36

Role of Merchant Plants in the Electric Power Industry.

Mr. DiDonato maintained that the need analysis for a merchant plant requires a lower
level of scrutiny than is required for utility-owned generation. 37  Mr. DiDonato contended market
forces act to protect ratepayers as the risk of insufficient need is borne by the owners of the
merchant plant, not by the ratepayers.38  Indeed, Mr. DiDonato argued the risk to ratepayers
would occur if the merchant plant is not built and there is insufficient capacity or power
resources.39

Interconnection.

Mr. DiDonato explained that the Facility will connect with an onsite AEP aerial
transmission line and then connect directly to AEP’s East Danville substation via a single circuit
transmission line.40  Mr. DiDonato confirmed that White Oak will fund any necessary
reinforcements required to interconnect with AEP.41  Further, Mr. DiDonato testified that
interconnection of the Facility with the Transco Pipeline should create no capacity shortages or
other reliability issues with regard to the availability of natural gas to homes or businesses.42

Reliability of Electric Service.

Mr. DiDonato stated that the analysis of the need for a merchant plant must look at an
entire regional market.43  In this regard, Mr. DiDonato indicated that the Company projects a
need for over 13,000 MW of additional generating capacity in the Virginia-Carolina (“VACAR”)
subregion of the Southeastern Electric Reliability Council (“SERC”) by the end of 2010, and
over 49,000 MW of additional generating capacity by the end of 2025.44  Likewise, the Company
estimated the need for additional generating capacity for the area covered by the East Central
Area Reliability Council (“ECAR”), which covers the area where the Facility will be located, to
be an additional 16,000 MW by the end of 2010.45  Mr. DiDonato advised that Virginia is not
isolated from regional reliability issues and problems.46  The proposed Facility will promote both
statewide and regional reliability by adding 680 MW of additional electric capacity that will be

                                                
36 Id. at 14.
37 Id. at 8-9.
38 Id. at 9.
39 Id. at 9-10.
40 Id. at 7.
41 Id. at 7-8.
42 Id. at 8.
43 Id. at 10.
44 Id. at 11.
45 Id.
46 Id. at 13.
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available to meet higher than projected customer demand induced by extreme weather and
unexpected equipment shutdowns or outages.47

2. Mr. Piper’s Direct Testimony, adopted by Ms. Linkiewicz

Mr. Piper’s prefiled testimony, adopted by Ms. Linkiewicz, addressed the minimal nature
of the environmental impact of the Facility.48  In addition, this testimony introduced White Oak’s
reports and investigations on air quality, water quality, noise, cultural resources, and natural
resources.49

Air Emissions.  Ms. Linkiewicz testified that the Facility will be located in an area
currently classified as in attainment, or unclassified, with all Ambient Air Quality Standards.50

Air emissions from the four General Electric Model 7 FA combustion turbines will include
nitrogen oxides, sulfur dioxide, carbon monoxide, volatile organic compounds, and particulate
matter (“PM”).51 Ms. Linkiewicz stated that the Facility will employ dry-low-NOx combustion
technology. 52  White Oak performed an air dispersion modeling analysis to evaluate the impact of
plant emissions in support of its Prevention of Significant Deterioration (“PSD”) Construction
Permit submitted to DEQ, which showed that the Facility would comply fully with the applicable
air quality regulations including the PSD Class I and II increments and Ambient Air Quality
Standards.53  In addition, Ms. Linkiewicz presented the results of the Company’s cumulative
impacts analysis, which demonstrates that the cumulative impact of 23 proposed power plants
will not result in an adverse cumulative impact on the ambient air quality, nor will PSD
increments be exceeded.54

Water Resources and Water Quality.  Ms. Linkiewicz asserted that the proposed Facility
has minimal requirements for water.55  Ms. Linkiewicz estimated that the Facility will require
approximately 92,000 gallons of water per day during gas operations and 188,000 gallons of
water per day during oil operations.56  Ms. Linkiewicz reported that the Pittsylvania County
Public Service Authority (“County Authority”) has more than adequate water supply capabilities
and will provide the Facility its required water.57

Ms. Linkiewicz testified that the proposed Facility will generate a minimal amount of
wastewater.58  Wastewater generated during production, such as water treatment system reject

                                                
47 Id. at 13-14.
48 Exhibit No. 4, at 2-3.
49 Id. at 3.
50 Id. at 4.
51 Id.
52 Id.
53 Id.
54 Id. at 5; Appendix A, Attachment 8d.
55 Id. at 5.
56 Id.
57 Id.
58 Id.
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and wet surface air cooler blowdown, will be stored on-site in tanks and shipped off-site for
proper disposal. 59  In addition, she confirmed that domestic wastewater, or wastewater from
bathroom and kitchen facilities, will be discharged to an on-site septic system pursuant to a
permit to be obtained from the State Department of Health. 60

For control of stormwater runoff, Ms. Linkiewicz explained that White Oak would
construct three stormwater detention ponds.61  White Oak will submit a soil and erosion control
plan to the County for approval, and obtain a VPDES stormwater permit and a general
stormwater permit for industrial activities from DEQ.62

Solid and Hazardous Waste.  Ms. Linkiewicz testified that during construction, all refuse
will be collected in containers and disposed of off-site in a manner meeting applicable local, state,
and federal requirements.63  After construction and during operation, Ms. Linkiewicz affirmed
that White Oak would comply with EPA and DEQ regulations and have the small quantities of
hazardous waste taken off-site by permitted transporters and delivered to permitted facilities for
treatment or disposal. 64

Noise Impacts.  Ms. Linkiewicz stated that the Company had a comprehensive ambient
noise-monitoring study performed on September 19 and 20, 2001, to assess the existing
(background) noise levels in the project area.65  The Facility will incorporate noise controls, such
as sound absorbing materials in the inlet of the combustion turbines, enclosures for the
combustion turbines and electric generators, and silencers in the stacks.66  Ms. Linkiewicz
asserted the estimated noise levels of the Facility are comparable to the existing noise levels in
the area and are within federal guidelines.  In addition, Ms. Linkiewicz noted that the Facility is
exempt from the noise ordinance of Pittsylvania County.

Archaeological, Historical, and Architectural Resources.  Ms. Linkiewicz testified that a
Phase I Archaeological survey concluded there were no significant archaeological resources
present at the site.67  The Department of Historic Resources (“DHR”) agreed with the survey. 68

In addition, Ms. Linkiewicz indicated a Phase I Architectural Survey found that four properties
may be eligible for listing in the National Register of Historic Places.69  The Company is awaiting
the outcome of DHR’s review of the survey. 70

                                                
59 Id.
60 Id. at 5-6.
61 Id. at 6.
62 Id.
63 Id. at 7.
64 Id.
65 Id.
66 Id. at 8.
67 Id.
68 Id.
69 Id.
70 Id.
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Natural Resources.  Ms. Linkiewicz advised that the construction and operation of the
Facility should have no impacts on natural resources.71  The site has been used in agriculture for
more than a hundred years.72  No forests or other natural resources will be destroyed.73  Further,
Ms. Linkiewicz stated “[n]o rare, threatened, or endangered species are known to occur on the
site nor were any observed during site visits.”74

Environmental Permits.  Ms. Linkiewicz provided a complete listing of all environmental
permits and approvals that must be obtained for this project.75  In addition, Ms. Linkiewicz
disclosed that the Company submitted the final PSD permit application to the DEQ on
September 4, 2001 and the Title IV Acid Rain Permit application on September 12, 2001.76  Also,
the USACE approved the location and extent of wetlands on the Facility’s site.77  Ms. Linkiewicz
estimated wetlands impact, primarily related to the extension of the natural gas pipeline to meet
the Transco transmission line, to be less than 0.5 acres, which qualifies the project for a
nationwide permit from the USACE or a general permit from the DEQ.78

3. Mr. Sheehan’s Direct Testimony, adopted by Mr. Cifone.

Mr. Cifone provided further description of the proposed Facility. 79  According to Mr.
Cifone, the Facility will be constructed on twenty-nine acres in Pittsylvania County, on a portion
of a one hundred twenty-six-acre tract of land, approximately twelve miles north of the City of
Danville.80  The Facility will consist of four simple-cycle combustion turbines, with a nominal
capacity of 680 MW.81  Each combustion turbine will be enclosed in its own weather tight
acoustical enclosure and have an individual 130-foot-tall stack.82  Mr. Cifone stated that the site
will include:  (i) two water tanks, (ii) two natural gas heaters, (iii) an access road, (iv) parking
area, (v) two detention ponds for stormwater management, (vi) one wet surface to air cooler, and
(vii) other support components.83

Mr. Cifone testified that the Facility will interconnect with existing on-site aerial
transmission lines owned by AEP via a 138 kV or 230 kV interconnector transmission line about

                                                
71 Id. at 9.
72 Id.
73 Id.
74 Id.
75 Id.; Application at ¶ 11.
76 Exhibit No. 4, at 9.
77 Id.
78 Id.
79 Exhibit No. 6.
80 Id. at 2.
81 Id.
82 Id. at 2, 3.
83 Id.
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twelve miles in length and connect directly to AEP’s East Danville substation. 84  Mr. Cifone
confirmed White Oak will fund any required transmission system upgrades.85

Mr. Cifone explained that the Facility will obtain its natural gas from Transco, which has
a gas pipeline located about 3,000 feet from the proposed site.  Mr. Cifone advised that a new
lateral gas line will be built to connect the site with Transco and will likely use the existing AEP
transmission line easement.86

Mr. Cifone provided further details concerning the major components of the Facility.  The
combustion turbines will be four simple-cycle General Electric Frame 7 FA combustion turbines
with dry low-NOx combusters.87  Fuel oil will be used when natural gas transportation is
unavailable or when the delivered price of gas is greater than fuel oil.88  Mr. Cifone affirmed
White Oak will limit its annual use of fuel oil to 2,000 hours for an average of 500 hours per
CT.89 An aboveground storage tank, with a capacity of 2,000,000 gallons, will be a field-erected
steel tank on a concrete foundation and will comply with the applicable building codes,
construction standards, and regulations of the Virginia State Water Control Board.90  For
example, the containment berm will be designed to hold 10% more than the capacity of the
tank.91

Mr. Cifone testified that local emergency responders include the Dry Forks Volunteer
Station # 17, which is about three miles from the Facility, and the Chatham Rescue Squad, which
is about five miles from the Facility. 92

Mr. Cifone described the Facility’s water requirements.  The Facility will use potable
water, with additional treatment at the Facility, for inlet air cooling of the turbine, and injection
into the combustion turbine combustor system during oil operations.93  In addition, water will be
used for periodic washing of the turbine compressor, wet surface to air coolers for the turbine
equipment, fire protection, plant washdowns and other water needs.94  Mr. Cifone estimated the
Facility will require approximately 92,000 gallons of water per day during gas operations and
188,000 gallons of water per day during oil operations.95  Mr. Cifone confirmed the County
Authority will meet these needs.96

                                                
84 Id. at 3.
85 Id.
86 Id.
87 Id.
88 Id. at 4.
89 Id.
90 Id.
91 Id.
92 Id. at 5.
93 Id.
94 Id.
95 Id.
96 Id.
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Finally, Mr. Cifone projected that it will take between twelve and eighteen months from
the time all approvals have been obtained to complete construction. 97  Thus, Mr. Cifone disclosed
that White Oak expects the Facility to be operational in June 2004.98

C. Columbia’s Prefiled Direct Testimony of Raymond Gabehart

On August 20, 2002, Columbia filed the direct testimony of Raymond Gabehart, manager
of sales for Columbia.   In his testimony, Mr. Gabehart requested that the Commission limit any
approvals granted in this proceeding to White Oak’s proposed electric generating facility and
associated facilities located on-site.99  Mr. Gabehart testified that Columbia is concerned with the
3000-foot natural gas lateral pipeline (“Lateral”) White Oak proposes to construct to connect
with Transco’s interstate pipeline.100  Specifically, Mr. Gabehart contended that White Oak
failed to request or support a Certificate to construct, own or operate the Lateral. 101  Nor did
White Oak’s public notice make reference to the Lateral or set forth its route.102  Consequently,
Columbia requested that the Commission clarify that White Oak’s construction, ownership, and
operation of the Lateral is subject to an appropriate application, public notice, and approval by
the Commission. 103

Mr. Gabehart explained that the site for the proposed Lateral is in Columbia’s service
territory, as reflected in Certificate No. G-147.104  Columbia currently serves approximately 360
customers in Pittsylvania County, or approximately 246 residential, 113 commercial, and three
industrial customers.105  In addition, Mr. Gabehart pointed out that Columbia provides
transportation service to eight electric generation facilities within its service territory. 106  Mr.
Gabehart contended that by installing facilities to serve generation units, Columbia is able to
serve new customers in otherwise rural or undeveloped areas.107  Because Columbia is
certificated to serve other customers, Mr. Gabehart argued Columbia can provide a more
efficient utilization of facilities and avoid wasteful duplication of natural gas infrastructure.108

Mr. Gabehart testified that no customer-owned natural gas pipeline facilities currently
serving electric generation are located within Columbia’s certificated service territory. 109  This
includes Virginia Power’s Chesterfield Power Station. 110  Furthermore, Mr. Gabehart stated that
he was unaware of any certificated electric generation facilities within Columbia’s service
                                                
97 Id. at 6.
98 Id.
99 Exhibit No. 8, at 2.
100 Id.
101 Id.
102 Id.
103 Id. at 3.
104 Id. at 4.
105 Id. at 5.
106 Id.
107 Id.
108 Id.
109 Id. at 6.
110 Id.
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territory that are currently being served by a pipeline facility owned by an entity other than
Columbia or an interstate pipeline that is subject to the jurisdiction of the Federal Energy
Regulatory Commission. 111  Finally, Mr. Gabehart reported that he was unaware of any attempt
by White Oak to discuss or consult with Columbia regarding the Lateral.112

D. Staff’s Direct Testimony

The Staff presented the prefiled testimony of three witnesses:  Mark A. Tufaro, utilities
analyst in the Division of Energy Regulation; John R. Ballsrud, principal financial analyst in the
Division of Economics and Finance; and Jarilaos Stavrou, principal research analyst in the
Division of Economics and Finance.  The testimony of each of these witnesses is summarized
below.

1. Mr. Tufaro’s Direct Testimony

Mr. Tufaro described the criteria applied by Staff in evaluating White Oak’s
Application. 113  Specifically, he testified that White Oak’s Facility meets the criteria delineated in
§ 56-580 D of the Code.114  Further, Mr. Tufaro stated that Staff considered the environmental
impact of the generating facilities and associated facilities as provided under § 56-46.1 of the
Code.115  Mr. Tufaro affirmed that Staff does not oppose White Oak’s request for approval,
subject to the resolution of any required transmission network upgrades that may be required by
AEP in conjunction with the finalization of an interconnection agreement for the Facility. 116  Mr.
Tufaro’s findings are summarized below in the order presented in his testimony.

Site Description And Control.  Mr. Tufaro explained that the Facility would occupy 29
acres of a 126.3-acre parcel located north of State Route 718 and off State Road 1047.117  Mr.
Tufaro reported that the site was selected in coordination with the Pittsylvania County Economic
Development Corporation and county officials.118  Mr. Tufaro stated White Oak does not
currently own the proposed plant site, but has entered into a purchase option to acquire the site.119

System Reliability.  Mr. Tufaro testified that White Oak’s proposed Facility will
interconnect with a transmission line owned by AEP via a 500-foot 138 kV line between the
Facility and AEP’s transmission line.120  AEP will construct, own and maintain all the
interconnection resources and White Oak will fund any necessary system upgrades.121

                                                
111 Id. at 7.
112 Id.
113 Exhibit No. 9, at 5.
114 Id. at 13.
115 Id. at 5.
116 Id. at 13.
117 Id. at 5-6.
118 Id.
119 Id.
120 Id.
121 Id. at 6-7.
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Mr. Tufaro reported that AEP has completed a system impact study for the Facility, which
identified several necessary system reinforcements, which will be funded by White Oak.122  Mr.
Tufaro discussed another study, currently underway, designed to identify specific system
reinforcements and their associated costs.123  Mr. Tufaro stated that White Oak asked AEP to
share the results of their system impact study with neighboring utilities to ensure that any
potential impacts on their systems are identified and mitigated.124

Environmental and Other Permits.  Mr. Tufaro reported that White Oak has obtained local
zoning approvals from Pittsylvania County, which provide the Company with the right to
construct a the Facility without any further zoning or land use approvals.125

DEQ coordinated a review by the state and local agencies responsible for permits
associated with White Oak’s Facility.126  The reviewing agencies subsequently submitted
comments on the proposed Facility to DEQ’s Division of Environmental Enhancement, which
summarized the comments in its report to the Staff dated September 12, 2002.127

Based on its coordinated review, DEQ recommended a number of conditions over and
above the plan preparation, approvals, coordination, permit applications, and other requirements
with which compliance is required as a matter of federal, state, or local law or regulation. 128  Thus
Mr. Tufaro advised, “[t]he Commission may consider incorporating these recommendations as
conditions of the Certificate.”129  These conditions were as follows:130

• Take precautions to avoid and minimize indirect impacts and temporary
impacts to wetlands;

• Conduct field surveys to identify undocumented intermittent and perennial
streams;

• Reduce solid waste at the source, re-use it, and recycle it to the maximum
extent practicable;

• Coordinate with the Department of Game and Inland Fisheries concerning
planting guidelines to enhance wildlife habitat;

• Continue to work with the Department of Historic Resources to develop
mitigation measures to address visual and noise impacts on significant
architectural resources;

• Follow the principles and practices of pollution prevention to the maximum
extent practicable;

                                                
122 Id. at 7.
123 Id.
124 Id.
125 Id. at 8.
126 Id.
127 Id.
128 Id.
129 Id. at 8-9.
130 Id. at Appendix A at 6-7.
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• Limit the use of pesticides and herbicides as recommended; and
• Protect any mature, individual trees that remain on the project site.

Mr. Tufaro asked White Oak to address the DEQ’s recommendations in its rebuttal
testimony. 131

Experience in Constructing and Operating Electric Generating Facilities.  Mr. Tufaro
testified that White Oak, as a special purpose entity, has no experience in constructing or
operating electric generating facilities.132  However, White Oak’s parent company, FPL Energy,
through its subsidiaries, including Doswell Limited Partnership has substantial experience in
constructing and operating electric generating facilities.133  Mr. Tufaro reported FPL Energy has
electric generating facilities in operation or under construction in nineteen states, totaling over
10,000 MW of generation, including the 820 MW facility located in Doswell, Virginia.134

Fuel.  Mr. Tufaro testified White Oak would use natural gas as its primary fuel and low-
nitrogen and sulfur fuel oil as a back-up.135  Mr. Tufaro described the Lateral as a 3,000-foot,
twenty-inch pipeline to be constructed by White Oak and operated by Transco.136  It will be
located adjacent and parallel to AEP’s right-of-way in a fifty-foot wide property owned by
Pittsylvania County. 137  Mr. Tufaro reported that the Lateral will serve no other facilities.138  Mr.
Tufaro acknowledged the issue raised by Columbia witness Gabehart, but took no position. 139

Water Supply Arrangements.  Mr. Tufaro testified that the Town of Chatham’s water
treatment facility through the County Authority’s water distribution system will provide water for
the Facility. 140  Specifically, the County Authority will construct a 16-inch water line, 2.5 miles
from the existing distribution system to the Facility.141  Mr. Tufaro confirmed approximately
92,000 gallons per day will be required during gas operation and approximately 188,000 gallons
per day will be required during oil operations.142

Technical And Economic Viability.  According to Mr. Tufaro, the Staff found that White
Oak has a well-developed preliminary plan for its proposed Facility and has made substantial
progress in obtaining the environmental permits necessary for the Facility.143  In addition, Mr.
Tufaro stated that because all of the output will be sold to wholesale power markets, the economic

                                                
131 Id. at 9.
132 Id. at 10.
133 Id.
134 Id.
135 Id.
136 Id. at 11.
137 Id.
138 Id.
139 Id.
140 Id. at 12.
141 Id.
142 Id.
143 Id. at 12-13.
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viability of the Facility turns on future wholesale prices and the deliverability of the Facility’s
output to those markets.144  He observed that, because White Oak bears the financial risk of the
proposed Facility, any future uncertainties related to future wholesale prices or deliverability
should not affect whether or not White Oak receives a Certificate.145

2. Mr. Ballsrud’s Direct Testimony

Mr. Ballsrud addressed White Oak’s organizational structure and its ability to finance
construction of the proposed Facility.146  Mr. Ballsrud testified that he did not oppose White
Oak’s request for approval, subject to the sunset provision described below, based on the ability
of the Facility’s owners to bring the proposal to full development.147

Mr. Ballsrud described White Oak as a Florida-based limited liability company, organized
under the laws of Delaware in 2001.148  Mr. Ballsrud testified that White Oak is a single purpose
entity and a wholly owned subsidiary ultimately owned by FPL Group.149  FPL Group is a
publicly-traded company, which also owns FPL, a regulated electric utility with more than four
million customer accounts.150  The chain of ownership is provided below:151

FPL Group
?

FPL Group Capital, Inc.
?

FPL Energy
?

ESI Energy, LLC
?

FPL Energy White Oak, LLC
?

White Oak

Mr. Ballsrud found FPL to have extensive power plant development experience.152

Included in this experience is its ownership and operation of Doswell.153  According to Mr.
Ballsrud, in 1992, FPL Group acquired an ownership interest in Doswell, which was then a
650 MW combined-cycle facility located in Hanover County, Virginia.154  In 2001, FPL Energy
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expanded the capacity of Doswell to 820 MW.155  In addition, in 1997, FPL Group acquired a
40% ownership interest in the 80 MW Multitrade (waste wood) facility located in Virginia.156

Mr. Ballsrud characterized FPL Energy’s expansion plan as financially conservative “slow
and steady.”157  FPL Energy strives to have approximately 75% of its capacity under contract or
hedged for the next twelve-month period.158  For example, for 2002, FPL Energy’s portfolio was
79% under contract, including 100% of its Virginia capacity. 159  Based on FPL Energy’s
experience and its progress in mitigating the many risks associated with developing an
independent power project, Mr. Ballsrud found FPL Energy to have the necessary experience and
knowledge to develop the Facility successfully.160

Mr. Ballsrud testified that the merchant power industry is “troubled,” and “has undergone
an almost total meltdown over the past 12 months . . . .”161  Several companies operating within
the merchant power industry have seen their credit ratings reduced to below or to just above
investment grade.162  As for FPL Group, Mr. Ballsrud pointed out that FPL Group’s revenues
grew 20% in 2001 to $8.5 billion and net income increased 11% in 2001 to $781 million.  Though
FPL Group was put on watch for a possible downgrade in August 2000, April 2001, and April
2002, by Moody’s Investors Services (“Moody’s”), in each instance, Moody’s affirmed FPL
Group’s credit rating. 163  Mr. Ballsrud reported that FPL Group maintains a corporate credit
rating of “A” by Standard and Poors (“S&P”), and that FPL Capital has a credit rating of “A” by
S&P and “A2” by Moody’s.164  During 2002, FPL Group and its subsidiaries raised
approximately $1.4 billion through the issuance of common stock and Corporate Units.  Based on
estimates of total development costs of the Facility of $260 million, Mr. Ballsrud concluded that
White Oak’s owners have sufficient capacity to finance the Facility should it receive a Certificate
from the Commission. 165  However, because of the continued uncertainties of the merchant power
market and to help ensure that locations suitable for power projects are not indefinitely dedicated
to a specific project if that project is delayed inordinately or terminated, Mr. Ballsrud
recommended that any Certificate granted by the Commission in this proceeding include a
“sunset provision,” giving White Oak two years from the date the Commission grants the
Certificate to begin construction. 166
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3. Mr. Stavrou’s Direct Testimony

Mr. Stavrou addressed the economic impacts to be derived from White Oak’s proposed
Facility. 167

Mr. Stavrou reported that White Oak estimated economic benefits for the Facility, based
on comparison to a similar facility built in another state by its parent.168  White Oak estimated the
Facility will be worth about $260 million after completion and will pay about $1.2 million in
annual property taxes.169  The Facility will employ ten permanent employees with annual direct
labor costs of about $330,000, and spend about $38,000 per year on purchases of consumables.170

During construction, the Facility will employ about 200 workers during the peak of construction,
with a local payroll of about $4.3 to $10.8 million and purchases of consumables of $10.4
million.  In addition, White Oak estimated that non-resident workers will spend between $1.6 and
$2.5 million, and the Facility will incur about $1.0 and $1.1 million in property taxes and sales
and use taxes, respectively, during construction. 171

Mr. Stavrou pointed out that White Oak will receive some tax and financial concessions
from Pittsylvania County. 172  These incentives include:  (i) $450,000 for building industrial rail
and road access to the site; (ii) reimbursement for water and sewer connections; (iii) waiver of
building permit fees; and (iv) a refund of one percent of the final investment in the Facility, paid
ratably over the first five years of operation, or about $520,000 per year for five years.173

Mr. Stavrou testified that because of the multiplier effect, the total economic benefits
derived from the Facility will be greater than the direct benefits described above.174  Based on
this, and considering the concessions granted by the County, Mr. Stavrou found that Pittsylvania
County will derive significant economic benefits from the Facility. 175  Mr. Stavrou maintained
that Pittsylvania County supported the Facility and pointed to action by the County’s Board of
Supervisors to change zoning on the site to allow the construction and operation of a power plant
and the County’s agreement to sell water to the Facility. 176

Mr. Stavrou testified that the Facility will operate as a merchant plant, adding
approximately 680 MW of generating capacity to the APCO service area.177  Mr. Stavrou
observed that the addition of capacity not owned by an incumbent utility is, in general, a desirable
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outcome.178  However, Mr. Stavrou noted that because White Oak likely would use a “tolling”
agreement to sell the Facility’s output to a public utility or power purchaser, there is uncertainty
regarding the market power issue.179  Consequently, Mr. Stavrou asked that the Commission
direct White Oak to report the name and corporate affiliation of any company entering a tolling
agreement for the Facility.180

In summary, Mr. Stavrou concluded that, from the viewpoint of economic development
and growth, and the promotion of a more competitive electric power industry in Virginia, the
Facility appears to be reasonable and in the public interest.181  Accordingly, Mr. Stavrou did not
oppose White Oak’s request for approval to construct the proposed Facility.182

E. White Oak’s Rebuttal Testimony

White Oak prefiled rebuttal testimony for three witnesses:  Mr. DiDonato, Ms.
Linkiewicz, and Mr. Cifone.  Their rebuttal testimonies are summarized below.

1. Mr. DiDonato’s Rebuttal Testimony

Mr. DiDonato (i) clarified the length and location of the Lateral that will connect with
Transco; (ii) discussed changes to the timetable for the Facility; (iii) explained White Oak’s
payment responsibility for interconnection with the County’s water system; and (iv) responded to
some of Staff’s recommendations.183

Mr. DiDonato stated the Lateral will be about 3,000 feet in length, with approximately
1,500 feet on property owned by White Oak and 1,500 feet on a right-of-way to be obtained from
Pittsylvania County, which will be adjacent to and parallel to the AEP transmission line.184

Mr. DiDonato acknowledged media reports suggesting that FPL will stop building non-
wind power plants, but offered assurance that White Oak does still intend to construct the
Facility. 185  In addition, Mr. DiDonato revised the timetable for the Facility to reflect a projected
operation date of June 2005, with construction to begin by the end of 2003, which is within the
eighteen-month time limit of the State Air Pollution Control permit issued on August 29, 2002.186

Mr. DiDonato testified that White Oak will pay for the cost to construct the water
interconnection. 187  However, Mr. DiDonato explained that the reimbursement White Oak would
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receive for water and sewer connection fees concerned only minor fees that are typically collected
by the Water Authority to set up a customer’s account.188  Mr. DiDonato noted that Mr. Stavrou
otherwise correctly summarized the incentives given by the County and accepted by White
Oak.189

Mr. DiDonato accepted Staff’s recommendation that White Oak report to the Commission
the name and corporate affiliation of any company with which it may enter a tolling agreement.190

Finally, Mr. DiDonato responded to Staff witness Tufaro’s concerns about system reliability by
providing a status report on the System Impact Study performed by AEP and reporting that White
Oak agrees to fund any necessary upgrades.191

2. Ms. Linkiewicz’s Rebuttal Testimony

Ms. Linkiewicz advised that White Oak agreed with and would comply with all of the
recommendations proposed by the DEQ and filed in Staff witness Tufaro’s direct testimony. 192

Ms. Linkiewicz reported that on August 29, 2002, White Oak received a permit from the State Air
Pollution and Control Board to construct and operate the Facility.193  Finally, Ms. Linkiewicz
testified White Oak intends to treat the water used in the plant by demineralization rather than
reverse osmosis as stated in its application. 194

3. Mr. Cifone’s Rebuttal Testimony

Mr. Cifone corrected the direct testimony of Company witness Sheehan, which Mr.
Cifone adopted, to reflect the new expected operation date for the Facility of June 2005, and
White Oak’s plans to use an electric air cooler, which uses no water for auxiliary cooling, instead
of a wet surface to air cooler.195  In addition, Mr. Cifone disclosed White Oak may build three
detention ponds rather than two, depending upon the requirements of the erosion and sediment
control plan and the Company’s stormwater discharge permit.196

DISCUSSION

This case presents two broad issues.  The first issue is whether the Commission should
issue a Certificate to construct and operate the Facility.  The second issue concerns Columbia’s
contentions regarding the Lateral.  These issues are discussed separately below.
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I. CERTIFICATE

Virginia Code § 56-580 D provides as follows:

The Commission shall permit the construction and
operation of electrical generating facilities upon a finding that such
generating facility and associated facilities (i) will have no material
adverse effect upon reliability of electric service provided by any
regulated public utility and (ii) are not otherwise contrary to the
public interest.  In review of a petition for a certificate to construct
and operate a generating facility described in this subsection, the
Commission shall give consideration to the effect of the facility
and associated facilities on the environment and establish such
conditions as may be desirable or necessary to minimize adverse
environmental impact as provided in § 56-46.1.  In order to avoid
duplication of governmental activities, any valid permit or
approval required for an electric generating plant and associated
facilities issued or granted by a federal, state or local governmental
entity charged by law with responsibility for issuing permits or
approvals regulating environmental impact and mitigation of
adverse environmental impact or for other specific public interest
issues such as building codes, transportation plans, and public
safety, whether such permit or approval is prior to or after the
Commission’s decision, shall be deemed to satisfy the
requirements of this section with respect to all matters that (i) are
governed by the permit or approval or (ii) are within the authority
of, and were considered by, the governmental entity in issuing such
permit or approval, and the Commission shall impose no additional
conditions with respect to such matters. . . .

In addition, § 56-46.1 A requires that the Commission:

shall give consideration to the effect of that facility on the
environment and establish such conditions as may be desirable or
necessary to minimize adverse environmental impact.  In order to
avoid duplication of governmental activities, any valid permit or
approval required for an electric generating plant and associated
facilities issued or granted by a federal, state or local governmental
entity charged by law with responsibility for issuing permits or
approvals regulating environmental impact and mitigation of
adverse environmental impact or for other specific public interest
issues such as building codes, transportation plans, and public
safety, whether such permit or approval is granted prior to or after
the Commission’s decision, shall be deemed to satisfy the
requirements of this section with respect to all matters that (i) are
governed by the permit or approval or (ii) are within the authority
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of, and were considered by, the governmental entity in issuing such
permit or approval, and the Commission shall impose no additional
conditions with respect to such matters. . . . In every proceeding
under this subsection, the Commission shall receive and give
consideration to all reports that relate to the proposed facility by
state agencies concerned with environmental protection; and if
requested by any county or municipality in which the facility is
proposed to be built, to local comprehensive plans that have been
adopted pursuant to Article 3 (§ 15.2-2223 et seq.) of Chapter 22
of Title 15.2.  Additionally, the Commission (i) shall consider the
effect of the proposed facility on economic development within the
Commonwealth and (ii) shall consider any improvements in
service reliability that may result from the construction of such
facility.

Finally, § 56-596 A requires that:  “[i]n all relevant proceedings pursuant to this Act, the
Commission shall take into consideration, among other things, the goals of advancement of
competition and economic development in the Commonwealth.”

In its Final Order in CPV Cunningham Creek LLC,197 the Commission found that the
Code of Virginia establishes six general criteria, or areas of analysis, that apply to an electric
generating plant application, including:  (i) reliability, (ii) competition, (iii) rates,
(iv) environment, (v) economic development, and (vi) public interest.198  Each of these criteria is
analyzed below.

A. Reliability

Among other things, § 56-580 D requires that a proposed generating facility “have no
material adverse effect upon reliability of electric service provided by any regulated public
utility.”  Likewise, § 56-46.1 A directs the Commission to consider “any improvements in
service reliability that may result from the construction of such facility.”

The proposed Facility will interconnect on-site with an existing transmission line owned
by AEP.199  White Oak witness DiDonato provided a copy of the August 2002, status report of
AEP’s Facilities Study to identify specific system reinforcements and their associated costs.200

The August 2002, status report shows that AEP has completed tasks associated with project
initiation, review and analysis of existing data, and development of preliminary alternatives.201

                                                
197 Application of CPV Cunningham Creek LLC, For approval of a certificate of public
convenience and necessity pursuant to Va. Code § 56-265.2, for an exemption from Chapter 10
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In addition, AEP completed a substantial portion of a task titled:  Field Verification and Route
Refinement.202  Remaining tasks included:  public workshop, rank and compare alternatives,
prepare study report, and develop and file application with the Commission. 203  Mr. DiDonato
stressed that White Oak agrees to fund any necessary upgrades.204  During the hearing, Staff
witness Tufaro offered the following assessment of the impact of the Facility on system
reliability:

I’ve been generally satisfied . . . the Applicant is still at a
point where they don’t have that last piece of paper, and until they
have that last piece of paper, you still have to have a concern about
it.  But it seems like . . . once that stage is reached, that concern
goes away.  But I still have a concern, but it seems like it’s been
adequately addressed.205

Based on the record, and White Oak’s commitment to fund any necessary system
upgrades, I find that White Oak has demonstrated that its proposed Facility will have no material
adverse effect upon the reliability of electric service provided by any regulated public utility.  To
eliminate any lingering concerns from Staff, I recommend that the Commission condition the
Certificate to reflect White Oak’s commitment to fund any necessary system upgrades.

B. Competition

Section 56-596 A requires that in all relevant proceedings pursuant to the Virginia
Electric Utility Restructuring Act, which includes § 56-580, “the Commission shall take into
consideration, among other things, the goals of advancement of competition . . . .”

Staff witness Stavrou testified that this Facility will operate as a merchant plant and will
add 680 MW of capacity in the APCO service area.206  Based on a finding that a positive
correlation exists between market power and the ownership of generating capacity, Mr. Stavrou
explained that competition is benefited by the construction and operation of generation that is
owned or controlled by a company other an incumbent electric utility.207  Mr. Stavrou concluded
that from the point of view of the promotion of a more competitive electric power industry in
Virginia, the Facility appears reasonable and in the public interest.208

However, Mr. Stavrou noted that White Oak’s expected use of a “tolling” agreement to
sell the Facility’s output to an unspecified public utility or power purchaser introduces
uncertainty into the market power issue.209  In addition, Mr. Stavrou expressed concern that
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certain aspects of the electric power industry make it possible for some firms to have market
power even if they do not control a large amount of capacity in a region. 210  For these reasons,
Mr. Stavrou recommended the Commission require White Oak to report to the Commission the
name and corporate affiliation of any company entering a tolling agreement for the Facility.211

White Oak agreed to report such information to the Commission. 212

Based on the record, I find that the Facility advances the goals of electric competition in
the Commonwealth.

C. Rates

Section 56-580 D directs the Commission to permit the construction and operation of
electrical generating facilities upon a finding that such generating facility and associated
facilities “are not otherwise contrary to the public interest.”  The Commission has interpreted this
requirement to include consideration of the impact of a proposed facility on the rates paid by
“customers of any regulated public utility service in the Commonwealth, including water service,
gas distribution service, electric distribution service, and electric transmission service.”213

Consequently, ¶ 14 of 20 VAC 5-302-20 instructs applicants seeking Commission approval of
electric generating facilities to include “an analysis of any reasonably known impacts the
proposed facility may have upon . . . rates paid by, customers of any regulated public utility for
service in the Commonwealth, including water service, gas distribution service, electric
distribution service, and electric transmission service.”

There is nothing in the record to suggest that this Facility will have an adverse effect on
the rates of any Virginia regulated utility.  As discussed above, White Oak will bear the cost of
any system improvements required for interconnection with AEP.214  Thus, I find there will be
no adverse impact on the rates of any Virginia regulated electric public utility.  The possible
impact of the proposed Facility on any regulated natural gas public utility will be addressed in
the discussion of the Lateral.

Staff witness Tufaro confirmed that water for the Facility will be provided by the Town
of Chatham’s water treatment facility through the County Authority’s water distribution
system. 215  Company witness DiDonato explained that White Oak will pay for the cost to
construct the water interconnection. 216
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Staff witness Tufaro reviewed the impact of the proposed Facility on rates and concluded
that the project generally meets the criteria set forth in § 56-580 D. 217  Mr. Tufaro did not
recommend the adoption of any conditions related to the Facility’s water or wastewater
requirements.  Therefore, I find that based on the record, the proposed Facility will have no
adverse impact on the rates of any Virginia utility.  Once again, this finding does not include the
analysis of the Lateral, which is provided below.

D. Environment

Sections 56-580 D and 56-46.1 A direct the Commission to give consideration to the
effect of the proposed Facility “on the environment and establish such conditions as may be
desirable or necessary to minimize adverse environmental impact.”  However, the 2002 General
Assembly passed legislation (“SB 554”) to amend §§ 56-580 D and 56-46.1 to avoid duplication
of efforts by governmental agencies by adding the following language:

In order to avoid duplication of governmental activities, any valid
permit or approval required for an electric generating plant and
associated facilities issued or granted by a federal, state or local
governmental entity charged by law with responsibility for issuing
permits or approvals regulating environmental impact and
mitigation of adverse environmental impact or for other specific
public interest issues such as building codes, transportation plans,
and public safety, whether such permit or approval is prior to or
after the Commission’s decision, shall be deemed to satisfy the
requirements of this section with respect to all matters that (i) are
governed by the permit or approval or (ii) are within the authority
of, and were considered by, the governmental entity in issuing such
permit or approval, and the Commission shall impose no additional
conditions with respect to such matters.

In CPV Cunningham Creek LLC, the Commission granted a Certificate to construct and
operate a proposed 520 MW facility based on the filing of a permit issued by the DEQ in
accordance with the provisions of the Commonwealth of Virginia State Air Pollution Control
Board’s Regulations for the Control and Abatement of Air Pollution. 218  In this case, DEQ
reported that on August 9, 2002, its South Central Regional Office approved a permit for White
Oak’s Facility that combines the requirements of a Prevention of Significant Deterioration
(“PSD”) permit with the preconstruction permit requirements of the State Air Pollution Control
Board Regulations for the Control and Abatement of Air Pollution. 219

In addition, in response to concern expressed by the Commission in other cases, White
Oak provided an analysis of the cumulative impact of the proposed project combined with all
other existing and proposed electric generation facilities on the air quality in and around
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Pittsylvania County. 220  The cumulative air impacts study modeled White Oak and twenty-two
other electric generating facilities that had submitted air permit applications as of
March 11, 2002.221  The model addressed all of the pollutants for which the EPA has defined
National Ambient Air Quality Standards (“NAAQS”), except ozone.222  White Oak summarized
the results as follows:

The results of the cumulative impact analysis for the criteria
pollutants demonstrate that the total incremental increase in
ambient pollutant concentrations associated with the proposed
emissions from [White Oak], when added to the other 22 electric
generating facilities, will not exceed allowable PSD increments.  In
addition, when the total predicted maximum incremental increases
are added to monitored ambient background concentrations, the
cumulative impact of all of the 23 recently permitted and proposed
electric generating facilities will not cause or contribute to a
violation of the NAAQS. . . .

The maximum predicted combined impacts of all of the recently
permitted and proposed electric generating facilities are less than
the [Significant Impact Levels] except for the PM10 24-hr
concentration.  The contribution of emissions from [White Oak] to
this predicted maximum PM10 is negligible.  The short-term PSD
increments and NAAQS allow for one exceedance per year,
therefore the highest-second-high (H2H) modeled concentrations
are used when making comparisons with these short-term
thresholds.  The combined modeled impacts are all less than the
applicable PSD increment.223

In a recent decision, the Commission considered a letter filed by the DEQ pursuant to
§ 10.1-1186.2:1 C concerning information about environmental issues identified during its
review process.224  Among other things, the DEQ letter explained that all issues identified during
the DEQ review process were addressed in the DEQ report.  The DEQ letter further explained
that two of its recommendations were within the authority of a permitting agency. 225  The
Commission found that the DEQ report satisfied the Commission’s environmental inquiry. 226

Thus, the Commission conditioned its grant of a Certificate on compliance with the
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recommendations made by the DEQ in its report, except for two recommendations that were
within the authority of, and being considered by, the permitting agency. 227

In this case, in regard to the recommendations made by the DEQ, White Oak witness
Linkiewicz stated:  “White Oak agrees, as part of its application, to comply with all the
recommendations proposed by the DEQ [and reflected in Staff witness Tufaro’s testimony].”228

Moreover, as in ODEC, Staff requested clarification from the DEQ concerning whether any of its
recommendations were within the authority of a permitting agency.  During the hearing, Exhibit
No. 10 was reserved for a DEQ letter of clarification.  DEQ’s letter was submitted by Staff on
January 14, 2003.229  According to this letter, all of the recommendations included in DEQ’s
comments and agreed to by White Oak pertain to matters governed by permits.230  The letter
listed these recommendations:231

• Take precautions to avoid and minimize indirect impacts and temporary
impacts to wetlands;

• Conduct field surveys to identify undocumented intermittent and perennial
streams;

• Reduce solid waste at the source, re-use it, and recycle it to the maximum
extent practicable;

• Coordinate with the Department of Game and Inland Fisheries concerning
planting guidelines to enhance wildlife habitat;

• Continue to work with the Department of Historic Resources to develop
mitigation measures to address visual and noise impacts on significant
architectural resources;

• Follow the principles and practices of pollution prevention to the maximum
extent practicable;

• Limit the use of pesticides and herbicides as recommended; and
• Protect any mature, individual trees that remain on the project site.

Based on the record, White Oak’s agreement to implement DEQ’s recommendations as a
condition for its Certificate from this Commission, and DEQ’s clarification, I find that the
Facility will have no material adverse effect on any threatened or endangered plant or animal
species, any wetlands, air quality, water resources, or the environment generally.  However,
because DEQ’s recommendations appear to fall outside the permitting process, I find that any
Certificate granted by the Commission should be conditioned to reflect DEQ’s
recommendations.
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E. Economic Development

Section 56-46.1 A directs the Commission to consider the effects of the proposed Facility
on economic development within the Commonwealth.  In addition, § 56-596 A requires the
Commission to take into consideration, among other things, economic development in the
Commonwealth.

William Sleeper, county administrator for Pittsylvania County, testified that the Facility
was consistent with the County’s plans for the landfill upon which the Facility will be built.232

Company witness DiDonato quantified the benefits of the Facility to Pittsylvania County as:
(i) $1.2 million in local property tax and other revenue; (ii) approximately 200 temporary
construction jobs, contributing $6 to $7 million to local and regional economies during
construction; and (iii) approximately seven to ten full-time jobs.233  In addition, Mr. DiDonato
stated that White Oak “would encourage [its contractor] to use as much local trade and talent as
they possibly can . . . .”234

Staff witness Stavrou confirmed the Facility would have positive net economic benefits
for Pittsylvania County; White Oak will pay about $1.2 million in annual property taxes.235  In
addition, Mr. Stavrou estimated that the Facility will have an annual direct payroll of $330,000,
and spend about $38,000 per year on purchases of consumables.236  Mr. Stavrou calculated that
during construction, the Facility will have a payroll of about $4.3 to $10.8 million and purchase
consumables of $10.4 million. 237  Mr. Stavrou noted that non-resident construction workers that
receive per diem expense payments will spend between $1.6 and $2.5 million, locally.238  In
addition, Mr. Stavrou reported that property taxes and use taxes collected during construction
will be about $1.0 and $1.1 million, respectively. 239  Mr. Stavrou listed the concessions offered
by Pittsylvania County to White Oak as follows: (i) $450,000 for building industrial rail and road
access to the site; (ii) reimbursement for water and sewer connections; (iii) a waiver of building
permit fees; and (iv) a refund of one percent of the final investment in the Facility, paid ratably
over the first five years of operation, or about $520,000 per year for five years.240  Based on the
total economic benefits and the concessions granted by the County, Mr. Stavrou concluded that
Pittsylvania County will derive significant economic benefits from the Facility.241

Based on this record, I find the Facility will have a positive impact on the economy of
Pittsylvania County.
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F. Public Interest

Section 56-580 D directs the Commission to “permit the construction and operation of
electrical generating facilities upon a finding that such generating facility and associated
facilities . . . (ii) are not otherwise contrary to the public interest.”

In this case, no public witnesses opposed the Facility.  Indeed, with the exception of
Columbia’s issue regarding the Lateral, there was no opposition to the Facility.

Staff witness Ballsrud reviewed White Oak’s financing options and the general state of
the merchant power generation industry and recommended that any Certificate approved by the
Commission in this proceeding include a “sunset provision,” allowing the Company two years
from the date of the Commission order granting the Certificate, to begin construction. 242  In
addition, Staff recommended that the Commission require White Oak to report to the Clerk of
the Commission the name and corporate affiliation of any company entering a tolling agreement
for the Facility. 243  On rebuttal, White Oak agreed to Staff’s “tolling” recommendation and did
not oppose Staff’s “sunset” recommendation. 244

Therefore, based on the record in this case, I find that the construction and operation of
the Facility will not be contrary to the public interest.

II.  LATERAL

In its brief, Columbia explained that it did not oppose the certification of White Oak’s
electric generation facility, but contended certification of the Lateral is subject to the provisions
of the Utility Facilities Act245 rather than the Virginia Electric Utility Restructuring Act,246 or
more specifically, § 56-580 D. 247  Columbia argued that White Oak failed to provide the
necessary public notices of its request for approval of the Lateral. 248  In addition, Columbia
argued regardless of the governing statute, White Oak failed to satisfy its statutory burden with
respect to the Lateral.249

White Oak countered that the Utilities Facilities Act does not apply to its application. 250

Moreover, White Oak asserted that its application “seeks Commission approval to construct and
operate a 680 MW peaking, electrical power generation facility and related piping . . . .”251

Further, White Oak maintained that its application and the inclusion of references to the Lateral
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(i.e., to related piping), complies with the requirements of § 56-580 D.  If the Commission finds
White Oak’s application fails to provide specific required information, the Company
recommended that the Commission condition the Certificate appropriately. 252  Finally, White
Oak stated that “to the extent any additional review of the pipeline may be necessary, the
Company requests the Hearing Examiner to recommend approval of the remainder of the project
and further proceedings related to the lateral pipeline only.”253

On brief, Staff was unable to offer any support for White Oak’s position concerning the
Lateral. 254

Thus the discussion of the issues related to the Lateral will consist of four parts.  First, a
determination will be made regarding whether certification of the Lateral is governed by the
Utility Facilities Act or the Virginia Electric Utility Restructuring Act.  Second, the request for
certification of the Lateral will be evaluated under the Utilities Facilities Act.  Third, the request
for certification of the Lateral will be evaluated pursuant to § 56-580 D of the Virginia Electric
Utility Restructuring Act.  Finally, the sufficiency of notice will be addressed.

A. Applicable Statutory Requirements

All parties agreed that for electric generating facilities, the Virginia Electric Utility
Restructuring Act supersedes the Utility Facilities Act.255  Nonetheless, Columbia argued that the
Lateral is an intrastate natural gas pipeline facility, governed by the Utility Facilities Act.256  As
Staff stated the issue, “is § 56-580 D a big enough statutory tent to include the lateral pipeline
White Oak intends to construct, own and operate?”257

In Virginia Power-Chesterfield Lateral258 the Commission required and granted a
Certificate pursuant to § 56-265.2 to construct and operate a natural gas pipeline lateral. 259

Though the length of the lateral in Virginia Power-Chesterfield Lateral was approximately
sixteen miles, at one point in the case, the utility believed that the required length of the lateral it
would own would be about 2100 feet, and thus sought a ruling on whether a Certificate was
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required.260  The Hearing Examiner in that case looked to the underlying purpose of the facility
and the language of § 56-265.2 and concluded that a Certificate was required for the project.261

Virginia Power-Chesterfield Lateral establishes the need for a Certificate to construct a
lateral pipeline to serve an electric generation facility.  However, at the time Virginia Power-
Chesterfield Lateral was decided, the structure of § 56-265.2 made it difficult to distinguish
whether the Certificate was under the Commission’s authority to certificate electric facilities or
under the Commission’s authority to certificate natural gas facilities.  That is, § 56-265.2 did not
make a distinction between electric and gas facilities.  In 1995, § 56-265.2 was amended to
include specific provisions for natural gas facilities, including § 56-265.2 C and § 56-265.2:1.262

Consequently, in later cases, the Commission explicitly approved Certificates for natural gas
laterals pursuant to its natural gas authority.  For example, in Chesapeake Cogeneration263

Virginia Power was required to seek separate Certificates, one for the electric generating facility
pursuant to § 56-261.2, and one for the natural gas lateral pursuant to § 56-265.2:1.  Similarly,
the Commission exercised its authority to certificate a natural gas lateral as a natural gas facility
pursuant to the Utility Facilities Act, including § 56-265.2:1 in Virginia Power-Possum Point
Pipeline.264

In its brief, White Oak pointed to Filing Requirements265 and Tenaska266 in support of the
contention that the § 56-580 D supplants §§ 56-234.3 and 56-265.2.267  However, in both cases,
§§ 56-234.3 and 56-265.2 are supplanted only in relation to electric generating facilities.  Indeed,
in the Commission’s August 3, 2001, Order in Case No. PUE-2001-00313, the Commission was
careful to note:
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While we find that § 56-265.2 is superseded by § 56-580 D as the
former applies to the construction and operation of electrical
generating facilities and associated facilities, § 56-265.2 includes
provisions applicable to other facilities such as transmission and
distribution facilities, and those provisions are not disturbed.268

If the requirements of § 56-265.2 remain for electric transmission and distribution
facilities, they remain for natural gas facilities.  Natural gas facilities are further removed from
electric generation than electric transmission and distribution.  Moreover, § 56-265.2, along with
the addition of § 56-265.2:1 represents a well-developed set of legislative mandates concerning
the construction of natural gas facilities.  It is unlikely that the General Assembly would repeal
these provisions without an explicit reference.  Indeed, the language of the Virginia Electric
Utility Restructuring Act, especially § 56-577 A 3, limits its reach to the “generation of electric
energy.”  Consequently, in cases subsequent to the enactment § 56-580 D, natural gas laterals
have either been completely on-site as in Tenaska,269 or have been constructed, owned, and
operated by the interstate natural gas pipeline or the local natural gas distribution company. 270

Therefore, I find construction of the 1500-foot off-site portion of the Lateral to be subject to the
requirements of the Utility Facilities Act, including, §§ 56-265.2 and 56-265.2:1.

B. Application of the Utility Facilities Act

Section 56:265.2:1 A directs the Commission to examine the effect of proposed natural
gas facilities on the environment, public safety, and economic development:

Whenever a certificate is required pursuant to § 56-265.2 for the
construction of a pipeline for the transmission . . . natural gas, the
Commission shall consider the effect of the pipeline on the
environment, public safety, and economic development in the
Commonwealth, and may establish such reasonably practical
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conditions as may be necessary to minimize any adverse
environmental or public safety impact.  In such proceedings, the
Commission shall receive and consider all reports by state agencies
concerned with environmental protection; and, if requested by any
county or municipality in which the pipeline is proposed to be
constructed, local comprehensive plans that have been adopted
pursuant to Article 3 (§ 15.2-2223 et seq.) of Chapter 22 of Title
15.2.

In addition to the explicit statutory considerations of § 56-265.2:1 A, when considering a
certificate for natural gas facilities under the Utility Facilities Act, the Commission has
examined:  (i) whether there was a need for the additional service within the time frame
contemplated; (ii) whether the cost estimates, choice of technology, construction plans and
proposed manner of carrying out the project were reasonable; and (iii) whether there were
suitable alternatives to the proposed construction. 271  Each of these requirements is examined
below.

1. Environment

On brief, White Oak pointed out that the environmental impact of the Lateral is included,
generally in Appendix A to its Application. 272  The only specific reference to the Lateral is as
follows:

White Oak Power Company will minimize impacts to the wetlands
for natural [gas] pipeline extension construction.  The preferred
pipeline routing is from the Transco Williams pipeline (0.3 miles
north of the site) within a corridor on the eastern edge of the
existing AEP transmission corridor.  The estimated wetland
impacts will be less than 0.5 acres, thereby qualifying for a
nationwide permit from the ACOE and/or a general permit from
the [DEQ].  Impacts to White Oak Creek will be avoided by use of
directional drilling and installation of the pipeline beneath the
creek.273

In addition, White Oak further noted that the Company stated in its Application’s
environmental impact assessment:  “installation of [the Lateral] will be conducted in accordance
with Army Corp of Engineers and state requirements.”274  Finally, White Oak argued that to the
extent it failed to identify any required permits and approvals for the Lateral, such omission
could be corrected by a provision in Commission’s final order requiring the Company to file
such permits and approvals with the Commission as a condition of the Certificate.275
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 Columbia acknowledged that White Oak’s Environmental Review made limited
references to the Lateral, but asserted that the Environmental Review is limited in scope to the
generating facility and associated facilities that are located on a 126.3-acre site.276  Indeed, the
Lateral is not depicted on the large, detailed conceptual site layout.277  More importantly,
Columbia showed that DEQ’s coordinated review in this case excludes the entire length of the
Lateral, including the on-site portion.

The analysis provided does not address the impacts associated with
the 2.5-mile water pipeline to be constructed by the Pittsylvania
County Service Authority, or the construction of the approximately
½-mile underground pipeline bringing natural gas from the
Transco natural gas system to the site.  Also, impacts associated
with the construction of the pipelines within the 126.3-acre site are
not included in this analysis.278

In Virginia Power-Possum Point Pipeline the Commission emphasized the importance of
the environmental review for natural gas pipeline facilities.

Construction of the pipeline lateral is a major undertaking
and may have significant impacts on the environment if proper
precautions are not undertaken.  Accordingly, we will direct the
Division to monitor the Company’s compliance with the conditions
set out in the Stipulation and the DEQ coordinated review. 279

In this case, little evidence has been presented on the environmental impact of the
Lateral.  There is no DEQ coordinated review.  The Lateral does not appear on the conceptual
site layout, which is drawn to the scale of one-inch equals one hundred feet.280  In summary, I
find that White Oak failed to provide sufficient evidence to make a determination of the
environmental impact of the Lateral.

2. Public Safety

Columbia argued White Oak failed to address the public safety issues related to the
Lateral. 281  Columbia highlighted that at the hearing, White Oak witness DiDonato, the project
manager, was unaware that U.S. Department of Transportation regulations implementing the
Natural Gas Pipeline Safety Act would govern the design, construction, operation, and
maintenance of the Lateral, and that White Oak witness Cifone, the technical development
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manager, was also unaware of those safety regulations.282  In addition, Columbia maintained the
location of the Lateral near an AEP electric transmission line increases public safety concerns.283

Finally, Columbia listed several other public safety related rules and regulations that White Oak
failed to address in this case, including the Underground Utility Damage Prevention Act and
Rules for Enforcement of the Underground Utility Damage Prevention Act.284

White Oak responded that it has pledged to comply with all applicable laws and
regulations and that specific references to applicable laws and regulations in the Commission’s
final order “should adequately address this issue.”285

I disagree.  For the Commission to make the determinations required under the Utilities
Facilities Act related to public safety, an application must contain more than what amounts to a
promise to abide by the applicable rules and regulations, whatever they happen to be.  Put
simply, White Oak has failed to address the public safety issues related to the Lateral.

3. Economic Development

Columbia did not question the Lateral’s impact on economic development.286  The nexus
between the Lateral and the overall project means that the economic analysis used for the
Facility is applicable to the Lateral.

4. Need

Similar to the previous section, Columbia did not question the need for the Lateral. 287

Columbia has not suggested that it could serve the proposed Facility from its existing distribution
system.  Put simply, if the Facility is certificated, then there is a need for the Lateral.

5. Cost, Technology, and Plans

White Oak’s Application and testimony fail to provide an estimate of the cost of the
Lateral, technical specifications for the Lateral, or construction plans for the Lateral.  As
discussed above, White Oak failed to include the Lateral in its detailed conceptual site layout.288

White Oak witness Cifone admitted on cross-examination that White Oak failed to include the
Lateral in its description of all major systems, facility configuration, and expected suppliers of
major components.289  In addition, Mr. Cifone admitted that White Oak has failed to provide:  (i)
the maximum allowable operating pressure of the Lateral;290 (ii) the delivery pressure of the
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Lateral;291 (iii) standards for construction of the Lateral;292 (iv) design, specifications, and other
material to be used for the Lateral;293 (v) procedures to be followed during construction; 294 and
(vi) design of any required alternating current mitigation system.295  Therefore, I find that White
Oak has failed to provide the required cost, technology, and planning information necessary to
support the granting of a Certificate pursuant to the Utility Facilities Act.

6. Alternatives

Just as White Oak has failed to address cost, technology, and plans, I find the Company
failed to address alternatives regarding the Lateral in its Application.

Therefore, based on the above discussion, I find that White Oak has failed to provide
adequate support for the issuance of a Certificate for the Lateral.  The record in this proceeding
does not contain the information necessary for the Commission to grant a Certificate for the
Lateral pursuant to the Utility Facilities Act.

C. Application of § 56-580 D

If the Commission disagrees with the statutory analysis presented above and follows
White Oak’s position that the Lateral is subject to § 56-580 D, two issues remain.  The first issue
is whether the Lateral should be considered separately from the Facility.  The second issue is
whether to distinguish between construction of the Lateral on and off the proposed site.  The
Commission has decided neither of these issues in relation to § 56-580 D.

In its Brief, White Oak stressed that its Application is to construct and electrical
generating facility and related piping.296  Under White Oak’s approach, the Lateral is part of the
related piping, indistinguishable from the overall Facility.  Thus, analysis of the Lateral becomes
a minor part of the analysis for the Facility pursuant to § 56-580 D.  Because of its relative size
in comparison to the overall Facility, the Company contended that to meet the statutory
requirements for the Facility, the Company was only required to agree to meet all applicable
requirements and condition its Certificate as directed by the Commission in relation to the
Lateral.  In other words, the Lateral would be one of many line items in the Certificate for the
Facility.

Under Columbia’s view, the Lateral remains separate and distinct.  Consequently,
Columbia argued that White Oak failed to meet its statutory burden of proof with respect to the
Lateral, even if § 56-580 D is applicable.297  For example, because the Lateral failed to provide
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sufficient information to make the environmental determinations required under the Utility
Facilities Act, the Lateral would also fail the environmental requirements of § 56-580 D.

Thus, the issue turns on whether the Lateral is analyzed separately from the Facility.  If
the Commission were to find § 56-580 D applicable to the Lateral, such a finding would likely
rest on the Lateral being but one aspect of the Facility.  White Oak’s view of the Lateral as an
indistinguishable part of the Facility would be more consistent with application of § 56-580 D.
Therefore, I find that if § 56-580 D is applicable to the Lateral, then the Lateral should be
approved as a part of the Facility.

However, the second issue remains.  That is, should approval of the Lateral as part of the
related piping of the Facility extend or include portions of the Lateral that extend beyond the site
or property to be owned by White Oak?  Staff witness Tufaro explained that Staff did not oppose
the Certificate to construct the Facility, including the Lateral, but only to the extent that the
Lateral was on White Oak’s property.  Staff took no position regarding the portion of the Lateral
extending beyond the site owned by White Oak.298

In crafting the Virginia Electric Utility Restructuring Act, the General Assembly was
careful to state that the territorial rights of incumbent electric utilities would not be impaired by
§ 56-580 D.299  Because the focus of the Virginia Electric Utility Restructuring Act was on
electricity, it is likely the General Assembly did not see a reason to specify natural gas
distribution utilities also.  Construction of the Lateral through Columbia’s certificated service
territory would be an impairment.  Therefore, I find that if § 56-580 D is applicable to the
Lateral, it is applicable only for the portion of the Lateral on the site of the White Oak Facility.

D. Notice

Columbia argued the Commission is precluded from issuing White Oak a certificate for
the Lateral pursuant to the Utility Facilities Act because of the lack of notice.300  Even if the
Commission proceeds under § 56-580 D, Columbia asserted that “[t]here has been no meaningful
notice of the [Lateral] to potentially affected parties that would ensure the development of a
complete record . . . .”301

In response, White Oak pointed out that the public notice was in accordance with the
Commission’s Order for Notice and Hearing dated June 21, 2002, and specifically includes
references to “related piping.”302  Furthermore, White Oak observed that the Commission’s
Order for Notice and Hearing referred to a new tap into the Transco pipeline and a pipeline to
run within the AEP right-of-way. 303
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The Company states that it will create a new tap into the Transco
pipeline approximately 3,000 feet north by northwest of the
property boundary.  The lateral pipeline will run within the
existing AEP right-of-way to its point of interconnection with the
Transco transmission line.304

Analysis of the notice issue follows the statutory analysis for the Lateral.  That is, if the
Utility Facilities Act is applicable, because White Oak’s notice failed to include the Lateral,
Columbia is correct that the Company’s notice is deficient.  However, if the Lateral is covered by
§ 56-580 D, then, as Columbia’s presence in this case demonstrates, White Oak’s notice was
sufficient.

In summary, I find that White Oak has met the requirements of § 56-580 D for its
proposed electric generating facility and recommend that the Commission issue a Certificate for
its construction and operation.  However, White Oak has failed to request authorization of the
Lateral pursuant to the Utility Facilities Act.  Therefore, the Commission should enjoin the
Company from constructing the Lateral until it has received a Certificate pursuant to the Utility
Facilities Act.

FINDINGS AND RECOMMENDATIONS

1. The Facility will have no material adverse effect upon the reliability of electric
service provided by any regulated public utility;

2. The Facility advances the goal of electric competition in the Commonwealth;

3. The Facility will have no adverse effect upon the rates paid by customers for electric,
natural gas, water, or sewer service from any regulated public utility in the Commonwealth;

4. The Facility will have no material adverse effect on any threatened or endangered
plant or animal species, any wetlands, air quality, water resources, or the environment generally;

5. The Facility will have a positive impact on economic development;

6. Construction and operation of the Facility will not be contrary to the public interest;

7. Any Certificate issued by the Commission in this case should be conditioned to
reflect White Oak’s commitment to fund any necessary system upgrades;

8. Any Certificate issued by the Commission in this case should include a requirement
that White Oak report to the Clerk of the Commission the name and corporate affiliation of any
company entering a tolling agreement for the Facility;
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9. Any Certificate issued by the Commission in this case should include a sunset
provision that calls for the Certificate to expire if construction has not commenced within two
years from the date of issuance;

10. Any Certificate issued by the Commission in this case should require White Oak to
comply with all recommendations of the DEQ as agreed to by White Oak during this proceeding;
and

11. The Commission should enjoin White Oak from constructing the proposed Lateral
until the Company obtains a Certificate for the Lateral pursuant to the Utility Facilities Act.

In conclusion, based on the evidence received in this case, and for the reasons set forth
above, I RECOMMEND the Commission:

1. GRANT the Applicant authority and a certificate of public convenience and necessity
pursuant to § 56-580 D of the Code of Virginia to construct and operate an electric generation
facility, and its associated facilities, excluding the natural gas lateral pipeline, in Pittsylvania
County as described above and based upon the record developed herein;

2. DIRECT White Oak to fund any necessary system upgrades;

3. DIRECT White Oak to report to the Clerk of the Commission the name and corporate
affiliation of any company entering a tolling agreement for the Facility;

4. PROVIDE that the Certificate will sunset if construction has not begun within two
years from the date of a Commission final order granting approval of the Facility;

5. DIRECT White Oak to comply with recommendations of the DEQ as agreed to by
White Oak during this proceeding;

6. PROVIDE that the Certificate is conditioned on the receipt of all permits necessary to
operate the Facility, and direct White Oak to provide a complete list to the Division of Energy
Regulation;

7. ENJOIN White Oak from constructing the proposed natural gas lateral pipeline until
it has obtained a certificate of public convenience and necessity pursuant to the Utility Facilities
Act; and

8. DISMISS this case from the docket of active matters.

COMMENTS

The parties are advised that pursuant to Rule 5 VAC 5-20-120 C of the Commission’s
Rules of Practice and Procedure, any comments to this Report must be filed with the Clerk of the



38

Commission in writing, in an original and fifteen copies, within twenty-one days from the date
hereof.  The mailing address to which any such filing must be sent is Document Control Center,
P.O. Box 2118, Richmond, Virginia 23218.  Any party filing such comments shall attach a
certificate to the foot of such document certifying that copies have been mailed or delivered to all
counsel of record and any such party not represented by counsel.

Respectfully submitted,

__________________________
Alexander F. Skirpan, Jr.
Hearing Examiner


